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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
MELALEUCA, INC., an Idaho corporation, )
)
Plaintiff,
)
)
~

)

)
RICK FOELLER and NATALIE FOELLER,)
)
Defendants.
)
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COMES NOW, plaintiff by and through counsel of record and submits the following
Memorandum in Opposition to Defendants' Motion to Strike the Affidavits of Roger Smith, Joshua
K. Chandler, and Frank L. Vandersloot. This Memorandum is supported by the Affidavit of Joshua
K. Chandler in Support of Plaintiff's Memorandum in Opposition to Defendants' Motion to Strike
Affidavits and the Affidavit of Richard R. Friess in Support of Plaintiff's Memorandum in
Opposition to Defendants' Motion to Strike Affidavits, both filed contemporaneously herewith.
ARGUMENT

Defendants have requested that the court strike significant portions of the Roger Smith,
Joshua K. Chandler, and Frank L. Vandersloot's affidavits. The court should deny defendants'
motion.
A.

The Affidavit of Roger Smith

Defendants contend that Mr. Smith's affidavit should be struck in its entirety and that he be
precluded from testifying at trial. The affidavit was timely disclosed and is admissible. Further, if
defendants want to exclude Mr. Smith from testifying at trial, the proper avenue for that is a Motion
in Limine.
B.

The Affidavit of Frank L. Vandersloot

Defendants request that the court strike numerous paragraphs in Mr. Vandersloot' s affidavit.
However, Mr. Vandersloot' s affidavit is admissible in its entirety. The paragraphs defendants
request the court strike are addressed below.
Paragraph 4: Defendants contend that this paragraph is irrelevant, assumes facts not in

evidence, contains speculation and lacks foundation.
2-
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Paragraph 4 sets forth Mr. Vandersloot's knowledge regarding the MLM industry and the
practices inherent and common in the industry, specifically the practice of individuals deciding to
associate with a new MLM company and subsequently raiding customers and marketing executives
from the MLM company the individual was previously associated with. This is the exact activity
Melaleuca believes defendants have engaged in and is the basis for Plaintiffs action. The testimony
is therefore relevant. Further, Mr. Vandersloot clearly sets forth the foundation for his testimony in
the preceding paragraphs. His experience in the MLM industry as Melaleuca' s CEO for over 26
years clearly qualifies him to offer the testimony. The testimony is also offered as foundation for
statements made later in his affidavit.
Paragraph 5: Defendants contend that this paragraph is irrelevant, assumes facts not in
evidence, contains speculation and lacks foundation.
Paragraph 5 continues to set forth Mr. Vandersloot' s knowledge regarding the MLM industry.
It discusses the affects that can occur because of the type of raiding activities defendants' engaged
in and is therefore completely relevant. As CEO of Melaleuca for over 26 years, Mr. Vandersloot
clearly has the experience and knowledge to make the statement.
Defendants also object because that there is no evidence in the record regarding "tremendous
damage to the lives of businesses of dozens, hundreds, or even thousands ofindividuals." However,
Mr. Vandsersloot's testimony does not attempt to establish that the lives of thousands have been
damaged due to defendants' behavior. Indeed, the paragraph simply states that "there can be"
tremendous damage to the lives of thousands. Further, the testimony serves as foundation for Mr.
Vandersloot's later testimony.
3-
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Paragraph 6: Defendants contend that this paragraph is irrelevant, assumes facts not in
evidence, contains speculation and lacks foundation. Defendants also object because there is no
evidence in the record regarding any influence being used to "manipulate or coerce persons to make
decisions that they would not normally have made except for wanting to salvage [personal]
relationships."
Mr. Vandersloot has been the CEO ofMelaleuca and involved in the MLM industry for over
26 years. He undeniably has the experience and knowledge to make the statements found in
paragraph 6. This paragraph also discusses the affects that can occur because of the type of raiding
actions defendants engaged in and is clearly relevant. Further, the paragraph only states that personal
relationships "can be used to manipulate," and does not state, nor is it offered for the purpose of
establishing, that this has occurred in this case.

Paragraph 8: Defendants contend that this paragraph is irrelevant and contains hearsay.
The testimony is not irrelevant as it serves as foundation for future statements in the affidavit.
In addition, there are no statements of individuals other than Mr. Vandersloot in the paragraph.

Therefore, it does not contain hearsay.

Paragraph 11: Defendants contend that this paragraph should be stricken because it
references hearsay records in two unrelated cases and lacks proper foundation.
The paragraph references two cases in the 7th Judicial District ofldaho, Bonneville County,
in which the court addressed Policy 20 ofMelaleuca's Statement of Policies. As Melaleuca's CEO
Mr.Vandersloot clearly has knowledge ofthe cases and the respective outcomes. Further, Melaleuca
cites the cases as non-binding authority in support of its Motion for Reconsideration. This is no
4-
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different than citing an Idaho Supreme Court case. Further, they are public records and the court can
take judicial notice of them under I.R.C.P. 44(d) and I.R.E. 201.

Paragraph 12: Defendants contend this paragraph lacks foundation, assumes facts not in
evidence, and is a broad statement with no support showing amounts expended.
As the CEO of Melaleuca, Mr. Vandersloot clearly has knowledge of the effmis and
investment it took to build the Melaleuca company and business organization. Moreover, it does not
assume facts that are not in evidence. Mr.Vandersloot' s testimony is the actual evidence of the facts
set forth in the paragraph, and, having laid the proper foundation, the testimony is admissible.

Paragraphs 14 - 25: Defendants make the same general objections to these paragraphs - that
the paragraphs lack foundation, assume facts not in evidence, and "fail to show how Mr. Vandersloot
knows this information."
The paragraphs set forth how much Melaleuca paid defendants, the type of activities they
were paid for, how many people were in their Marketing Organization, and the time and money
Melaleuca expended in supporting defendants' Marketing Organization.

There is more than

adequate foundation for Mr. Vandersloot' s statements. As indicated in paragraph 1, Mr.Vandersloot
has been Melaleuca's CEO for over 26 years and therefore undeniably possesses sufficient
knowledge of the facts set forth in the paragraphs. Indeed, it is unlikely that anyone else would
possess more knowledge regarding the facts in the paragraphs than Mr. Vandersloot.

C.

Affidavit of Joshua K. Chandler

Paragraph 3: Defendants object to this paragraph on the basis that its irrelevant. The
paragraph serves as foundation for testimony set forth later in the affidavit. It is therefore relevant.
5-
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Paragraph 4: Defendants contend that this paragraph contains hearsay and irrelevant

infonnation.
This paragraph contains references to two cases involving Policy 20 from the

7th

Judicial

District ofldaho, Bonneville County, and attached as exhibits A and B to the affidavit. The cases
address the enforceability of Policy 20, the policy Melaleuca believes defendants violated, and are
therefore not irrelevant.

Further, they are cited as authority in Melaleuca's Motion for

Reconsideration and the court is free to take judicial notice of them under I.R.C.P. 44(d) and I.R.E.
201.
Paragrahs 5-12: Defendants contend these paragraphs should be stricken because they

contain Melaleuca' s factual basis for its damages which Melaleuca never disclosed to defendants in
response to defendants' discovery requests seeking the factual basis for Melaleuca's damages.
A review of defendants' discovery requests reveals that defendants merely requested "the
specific dollar amount of damages [Melaleuca) claim[s] were caused by Defendants' alleged
violations of Policy 20." See Answers to Defendants' Third Set of Interrogatories and Fourth
Requests for Production, attached to the Affidavit of Richard Armstrong in Support of Motion to
Strike Affidavits as Exhibit A; copies of Defendants' other discovery requests are attached to the
Affidavit ofRichard R. Friess in Support ofPlaintiff's Memorandum in Opposition to Defendants'
}vfotion to Strike Affidavits filed contemporaneously herewith as Exhibit A. Thus, defendants never
requested the information in paragraphs 5-12 and the testimony is therefore admissible.

6-
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Paragraph 13: Defendants contend this paragraph is irrelevant, lacks foundation, and

contains hearsay. The paragraph sets forth the proceedings in a federal case between Melaleuca and
Max International.

Mr. Chandler was involved in the case as Associate General Counsel for Melaleuca and
therefore has the requisite knowledge to make the statements. Further, the court can take judicial
notice of the records in the case.
Paragraph 14: Defendants contend this paragraph is also irrelevant, lacks foundation, and

contains hearsay.
This paragraph set forth facts regarding several former Melaleuca Marketing Executives
involved with defendants and their unlawful actions. Mr. Chandler clearly states in the paragraph
that he reviewed Melaleuca' s records and therefore has the requisite knowledge to make the
statements. The paragraph also goes the factual basis for Melaleuca's damages and is therefore
relevant.
Paragraph 15: Defendants again contend that this paragraph is irrelevant, lacks foundation,

and contains hearsay.
This paragraph discusses Melaleuca's federal case against Max International and the
injunction placed on Max preventing it from emolling any Melaleuca Marketing Executive into the
defendants downlines at Max International. It forms part of the factual basis for Melaleuca's
damages and is therefore relevant.
Defendants further contend that Exhibit D referenced in the paragraph should be stricken
because it is irrelevant and not properly authenticated by counsel. Exhibit D is the temporary
7-
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restraining order issued against Max in the federal case and forms part of the factual basis for
Melaleuca' s damages. It is therefore relevant. Moreover, the court can take judicial notice of the
exhibit under I.R.C.P. 44(d) and I.R.E. 201.

Paragraph 16: Defendants contend this paragraph lacks foundation and assumes facts not
in evidence. Mr. Chandler states in paragraph 14 that he reviewed Melaleuca' s records and therefore
has laid the proper foundation for the testimony to be admissible.

Paragraph 17: Defendants contend this paragraph is irrelevant, lacks foundation, and
contains hearsay.
This paragraph references Exhibit E and F to the affidavit which are filings from Melaleuca' s
federal case against Max International. The court can take judicial notice of them under LR. C.P.
44(d) and I.R.E. 201. They form part of the factual basis for Melaleuca's damages and are therefore
relevant.

Paragraph 18: Defendants contend this paragraph lacks foundation, is irrelevant, and
contains hearsay.
The statement forms part ofthe factual basis for Melaleuca' s damages. Mr. Chandler clearly
states that he was involved in litigating Melaleuca's federal case against Max and therefore has the
requisite knowledge to make the statement.

Exhibit A: Defendants contend Exhibit A is irrelevant, lacks foundation, and contains
hearsay.
Exhibit A is a copy of the Blood v. Melaleuca decision from the

7th

Judicial District,

Bonneville County, cited in Melaleuca's Motion for Reconsideration. The court can take judicial
8-
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notice of the decision under I.R.C.P. 44(d) and I.R.E. 201. As cited non-binding authority, the court
is free to determine its relevance place as much weight on the decision as it sees fit.

Exhibit B: Defendants contend Exhibit B is irrelevant, lacks foundation, and contains
hearsay.
Exhibit B is a copy of the Jordan v. Melaleuca decision from the 7111 Judicial District,
Bonneville County, cited in Melaleuca's Motion for Reconsideration. The court can take judicial
notice of the decision under I.R.C.P. 44(d) and I.R.E. 201. As cited non-binding authority, the court
is free to determine its relevance place as much weight on the decision as it sees fit.

Exhibit D: Defendants contend Exhibit D is irrelevant, lacks foundation, and contains
hearsay.
Exhibit Dis the temporary restraining order issued in Melaleuca's federal case against Max
International. The document forms part of the factual basis for Melaleuca' s damages and is therefore
relevant. Further, as a decision of the Federal District Court this court can take judicial notice of the
decision under I.R.C.P. 44(d) and I.R.E. 201.

Exhibit E: Defendants contend Exhibit E is irrelevant, lacks foundation, and contains
hearsay.
Exhibit Eis a copy of Max International's Statement of Policies and Procedures containing
a clause prohibiting raiding of Max International associates and/or customers, the exact type of
unlawful conduct Melaleuca prohibits and which defendants engaged in. Thus, the exhibit forms
part of the factual basis for Melaleuca' s damages and shows that raiding customers from other MLM
companies is a common concern in the MLM industry. It is clearly relevant.
9-
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Further, the exhibit was obtained from the filings in Melaleuca's federal case against Max
International. Therefore, the court can take judicial notice of the document under I.R.C.P. 44(d) and
I.R.E. 201.

Exhibit F: Defendants object to Exhibit F for numerous reasons, including relevance,
hearsay and lack of foundation.
Exhibit Fis the Second Declaration of Joshua K. Chandler in Support of Plaintiff's Motion
for Temporary Restraining Order filed in Melaleuca's federal case against Max International.
Attached to the Declaration is a report for the Foellers together with printouts from Melaleuca' s files
showing Melaleuca Marketing Executives defendants personally enrolled into Max International.
The documents form part of the factual basis for Melaleuca's damages and are therefore relevant.
As they are regularly kept Melaleuca business records, they do not constitute hearsay. Further, Mr.
Chandler clearly states that he reviewed Melaleuca's records prior to making the statements in the
Declaration and therefore has the requisite knowledge to make the statements.
Defendants further object to Exhibit F on the basis that is governed by a protective order in
Melaleuca' s federal case against Max ordering that documents produced in the Max case are to only
be used in conjunction with prosecuting the Max case.
Defendants' assumption that this information was produced in Melaleuca's federal case
against Max International is erroneous. The report produced in this case through Mr. Chandler's
attached Declaration was compiled from documents originally produced by Max International in
Melaleuca v. Laraine and Raymond Agren, Bonneville County Case No. CV-09-5070. Melaleuca

obtained the information to compile the report through a third party subpoena Melaleuca served on
10 -
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Max International in that case. See Ajjidavit ofJoshua K. Chandler in Support ofPlaintiff's Menw

in Opposition to Motion to Strike Affidavits, Exhibit A. Consequently, the report is governed by the
protective order entered in the Agren case which expressly allows Melaleuca to use it in this case.

See Chandler Affidavit in Support ofMemo, Exhibit B, p. 2, para. 2.1.
In addition, Defendants' contention that because Melaleuca produced its own documents in
a prior case it can therefore not its own documents in a separate case is absurd. The records attached
with the report are Melaleuca's own documents which it produced, compiled, and maintained. Thus,
Melaleuca can decide if, when, and for what purpose it discloses and produces the documents.

Exhibit G : Defendants contend that this exhibit is inadmissible because it does not contain
the reporters certificate.
The certificate is attached to the Affidavit of Richard R. Friess In Support of Plaintiff's

Memorandum in Opposition to Defendants' Motion to Strike Affidavits filed contemporaneously
herewith as Exhibit B. Given that defendants have the actual deposition testimony and its substance
there can be no prejudice.

Exhibit H: Defendants contend that this exhibit is irrelevant to the issue of Melaleuca's
damages and the amount of damages.
Exhibit H is copy of a Melaleuca commission check defendants signed and cashed. It is
clearly relevant to Melaleuca' s argument that defendants are required to return all commissions paid
after they breached their IMEA with Melaleuca. Exhibit His a commission check that demonstrates
a portion of the amount defendants are required to return to Melaleuca. Further, each time
defendants negotiated or endorsed a check from Melaleuca they reaffirmed their willingness to abide
11 -
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by the IMEA and the Statement of Policies through the following (or similar) language, which has
been printed on the back of all commission checks from Melaleuca for many years, including Exhibit
H:

By endorsing, depositing or cashing this check I affirm that I am currently in
compliance with, and reaffirm and agree to be bound by and comply with, all terms
and conditions of my Independent Marketing Executive Agreement and Melaleuca' s
Policies, as amended from time to time.
See Exhibit H
Melaleuca relied upon this representation when it paid defendants' their commissions and/or
bonuses. Therefore, Exhibit H is clearly relevant.

CONCLUSION
For the foregoing reasons the court should deny defendants' Motion to Strike the Affidavits
of Roger Smith, Frank L. Vandersloot, and Joshua K. Chandler.
DATED this

J1

day ofNovember, 2011.
THOMSEN STEPHENS LAW OFFICES, PLLC
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and with
my office in Idaho Falls, Idaho; that on November 14, 2011, I caused a true and correct copy of the
foregoing MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION TO STRIKE
THE AFFIDAVITS OF ROGER SMITH, JOSHUA K. CHANDLER, AND FRANKL.
VANDERSLOOT to be served upon the following persons at the addresses below their names
either by depositing said document in the United States mail with the correct postage thereon, by
hand delivery, by transmitting by facsimile, or by placing said document in the attorney's courthouse
box, as set forth below.

rfu.s.

RICHARD I. ARMSTRONG
500 EAGLE GATE TOWER
SALT LAKE CITY, UT 84111
FAX: (801) 366-6061

Mail
[]\land Delivery
[>tf acsimile
[ ] Courthouse Box

THOMSEN STEPHENS LAW OFFICES, PLLC

By:

J:\data\RRF\4550-021\PLEADINGS\040 MEMO OPP MTN STRIKE AFFIDAVITS.wpd
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c;ONNEVILLE COUNTY. IDAHG

James D. Holman, Esq., ISB #2547
Richard R. Friess, Esq., ISB #7820
THOMSEN STEPHENS LAW OFFICES
2635 Channing Way
Idaho Falls, ID 83404
Telephone (208) 522-1230
Fax (208) 522-1277
holman@thomsenstephenslaw.com
r:friess@thomsenstephenslaw.com
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Brent Manning, Esq., ISB #2359
MANNING CURTIS BRADSHAW & BEDNAR LLC
170 South Main Street, Suite 900
Salt Lake City, Utah 84101
Telephone (801) 363-5678
Fax (801) 364-5678
Ryan D. Nelson, Esq., ISB # 8357
Josh Chandler, Esq., ISB # 7756
MELALEUCA INC.
3910 S. Yellowstone Hwy.
Idaho Falls, ID 83402
Telephone (208) 522-0700
Fax (208) 534-2063
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

MELALEUCA, INC., an Idaho corporation, )
)
Plaintiff,
)
)
V.

)

)
RICK FOELLER and NATALIE FOELLER,)
)
Defendants.
)

1-
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STATE OF IDAHO )
) SS.

County of Bom1eville )
JOSHUA K. CHANDLER, being first duly sworn upon oath, deposes and says:
My name is Joshua K. Chandler and I make this affidavit from personal

L
knowledge.

2.

I am Associate General Counsel for Plaintiff, Melaleuca, Inc.

3.

Attached hereto as Exhibit A is a true and correct copy of a third party Utah

subpoena served on Max International in Melaleuca v. Laraine and Raymond Agren, Bonneville
County Case No. CV-09-5070 as referenced in Melaleuca's Memorandum in Opposition to
Defendants' Motion to Strike the Affidavits of Roger Smith, Frank L. Vandersloot, and Joshua K.
Chandler.

Attached hereto as Exhibit B is a true and correct copy of a protective order

4.

Melaleuca stipulated to with Max International in a third-party subpoena enforcement action in
the State of Utah, Melaleuca v. Laraine and Raymond Agren, Bonneville County Case No. CV09-5070, Utah Case No. 090915350, as referenced in Melaleuca's Memorandum in Opposition
to Defendants' Motion to Strike the Affidavits of Roger Smith, Frank L. VanderSloot; and Joshua
K. Chandler.

5.

I was personally involved in the Melaleuca v. Agren case as counsel for

Melaleuca. Max International produced the documents that Defendants seek to strike in the
Agren case-not in the federal Max International case referenced by Defendants. These

documents are therefore governed by the protective order attached hereto as Exhibit B. That

2-
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protective order expressly allows Melaleuca to use the documents in this case against the
Foellers.
Further your affiant sayeth not.

SUBSCRIBED AND SWORN to on oath before me this J!/!'day of November, 2011
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and with
my office in Idaho Falls, Idaho; that on November 14, 2011, I caused a true and correct copy of the
foregoing AFFIDAVIT OF JOSHUA K. CHANDLER IN SUPPORT OF PLAINTIFF'S

MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION TO STRIKE
AFFIDAVITS to be served upon the following persons at the addresses below their names either
by depositing said document in the United States mail with the correct postage thereon, by hand
delivery, by transmitting by facsimile, or by placing said document in the attorney's courthouse box,
as set forth below.

~U.S. Mail
[]Hand Delivery
rr.>lf acsimile
[ ] Courthouse Box

RICHARD J. ARMSTRONG
500 EAGLE GATE TOWER
SALT LAKE CITY, UT 84111
FAX: (801) 366-6061

THOMSEN STEPHENS LAW OFFICES, PLLC

By:

J:\data\RRF\4550-021 \PLEADINGS\041 CHANDLER AFF OPP STRIKE AFF.wpd
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MANNING CURTIS BRADSHAW
&BEDNARLLC
Brent V. Manning, # 2075
170 South Main Street, Suite 900
Salt Lake City, Utah 84101
Telephone: (801) 363-5678
Facsimile: (801) 364-5678
Attorneys for Plaintiff

AUG Z5 2009
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT.
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MELALEUCA, INC., an Idaho corporation,
Plaintiff,

v.

RULE 30(b)(6) DEPOSITION
SUBPOENA DUCES TECUM
TO MAX INTERNATIONAL, LLC
Idaho Case No.: CV-09-2616

RICK AND NATALIE FOELLER, individuals~

Utah Case No.:

QC( 89 l.lf O3 ~

Defendants.

TO:

~

MAX..INTERNA'flQNA.!·1 I :E:f'..
c/o Fred Ninow, Registered Agent

6965 South Union Park Center, Stiite 100--·
'Salt Lake City, UT 84047
YOU ARE COMMANDED to appear as a witness in the above-entitled action for the purpose
of your deposition being taken upon request of the Plaintiff, pursuant to Utah Rule of Civil Procedure
30(b)(6), at the following place, date, and time:

556

PLACE:

DATE & TIME:

Manning Curtis Bradshaw & Bednar LLC
170 South Main Street, Suite 900
Salt Lake City, UT 84101
(801) 363-5678
Wednesday, September 9, 2009; 9:00 a.m.

Pursuant to Rule 30(b)(6), you are required to designate one or more officers, directors,
managing agents, or other persons who consent to testify on the organization's behalf with respect to the
topics set forth in Exhibit A, attached hereto. The persons so designated shall testify as to matters
known or reasonably available to the organization.

YOU ARE FURTHER COMMANDED to produce and permit inspection, at the place, date,
and time specified below, any and all documents described within Exhibit B, attached hereto.

PLACE:

Manning Curtis Bradshaw & Bednar LLC
170 South Main Street, Suite 900
Salt Lake City~ UT 84101
(801) 363-5678

DATE & TIME:

Wednesday, September 9, 2009; 9:00 a.m.

DATED this ~day of August. 2009.

2
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NOTICE TO PERSONS SERVED WITH A SUBPOENA
(1} Rights and responsibilities ln general A subpoena is a court order whether it is issued by the court clerk or by an attorney as an officer of the court
You must comply or file an objection, or you may face penalties for contempt of court If you are commanded to produce documents or tangible things, the
subpoena must be served on you at least 14 days before the date designated for compliance. If you are commanded lo appear at a trial, hearing, deposition, or
other place, a one-day witness fee must be served with this subpoena. A one-day witness fee is $18.50 plus $1.00 fur each 4 miles you have to travel over 50
miles (one direction). When the subpoena is issued on bel1alf of fue United States or Utah, fees and mileage need not be tendered in advance. The witness fee
for each subsequent day is $49.00 plus $1.00 for each 4 miles you have to travel over 50 miles {one direction).
(2) Subpoena to copy and mail documents. If the subPQena commands you to copy documents and mail the copies to the attorney or party issuing the
subpoena, you must organize the copies as you keep them in the ordinary course of business or organize and label them to correspond with the categories in
the subpoena. The party issuing the subpoena must pay the reasonable cost of copying the documents. You must mail with the copies a declaration under
penalty of law stating in substance:
(A) that you have knowledge of the facts contained in the declaration;
(B) that the documents produced are a full and complete response to the subpoena;
(C) that originals or true copies of the original documents have been produced; and
(D) the reasonable cost of copying the documents.

A declaration form is pa1t of this Notice; you may need to modify it to fit your circumstances.
(3) Subpoena to appear. If the subpoena commands you to appear at a trial, hearing, deposition, or for inspection of premises, you must appear at the date,
time, and place designated in the subpoena. The trial or hearing will be at the courthouse in which the case is pending. For a deposition or inspection of
premises, you can be commanded to appear in only the folloWing counties:
(A) ff you are a resident of Utah, the subpoena may command you to appear in the county:
in which you reside;
in which you are employed;
in which you transact busine~s in person; or
in which the court orders.
(B) If you are not a resident of Utah, the subpoena may command you to appear in the county in Utah:
in which you are served with the subpoena; or
in which the court orders.

(4) Subpoena to permit inspection of premises. If the subpoena commands you lo appear and to permit the inspection of premises, you must appear at the
date, time, and place designated in the subpoena and do what is necessary to permit the premises to be inspected.
(S) Subpoena to produce documents or tangible tilings. If tile subpoena commands you to produce designated documents or tangible things, you must

produce the documents or tangible things as you keep them in the ordinary course of business or organize and label them to correspond with the categories in
the subpoena. The subpoena may require you to produce the documents at the tria~ hearing, or deposition or to mail thorn to the issuing party or attorney.
You need not make copies. The party issuing the subpoena must pay the reasonable cost of copying and producing !he documents or tangible 1hings. You
must produce with the documents or tangible things a declaration under penalty of perjury stating in substance:
(A) that you have knowledge of the facts contained in the declaration;
(B) that the documents or tangible things produced are a full and complete response to the subpoena;
(C) that the documents are the originals or that a copy is a true copy of the original; and
(D) the reasonable cost of copying or producing the documents or tangible things.

A declaration form is part of !his Notice; you may need to modify it to fit your circumsllmces.
(6) Objection to a subpoena. You must comply with those parts of the subpoena to which you do not object. You may object to all or part of the subpoena
if it
(A) fails to allow you a reasonable time for compliance (lfyot1 are commanded to produce documents or tangible things, the subpoena must be

served on you at least 14 days before the date designated for compliance,);
(B) requires you, as a resident·ofUtah, to appear at a deposition in a county in which you do not reside, are not employed, or do not transact
business in person;
(C) requires you, as a non-resident of Utah, to appear at a deposition in 11 county other than the county in which you were served, unless the judge
orders otherwise;
(D) requires you to disclose privileged or oilier protected matter and no exception or waiver applies;
(E) requires you to disclose a trade secret or other confidential research, development, or commercial information;
(F) subjects you to an undue burden; or
(G) requires you to disclose an unretafned expert's opinion or information not describing specific events or occurrences in dispute and resulting
from the expert's study that was not made al the request of a party.
(7) How to object. To object to the subpoena, serve the objection upon the party or attorney issuing the subpoena. The name and address of that person
should appear in the upper left corner of the subpoena. You must do iliis before the date for compliance. A fonn objection is part of this Notice; you may
need to modify it to fit your circumstances. Once you have filed the objection, do not comply with the subpoena unless ordered to do so by the court.
(8) Motion to compel. After you make a timely written objection, the party or attorney issuing the subpoena might serve you with a motion fur an order to
compel you lo comply and notice ofa court hearing. That motion will be reviewed byajudge. You have the right to file a response to the motion, to attend
lhe hearing, and to be heard. You may be represented by a lawyer. If the judge grants the motion, you may ask the judge to impose conditions to protect you.
(9) Organizations. An organization that is not 11 party to tlie suit and is subpoenaed to appear at a deposition must designate one or more persons to testify
on its behalf. The organization may set forth the matters on which each person will testify. Utah Rule of Civil Procedure 30(b)(6).
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EXHIBIT A
DEPOSITION TOPIC 1:

Any and all agreements of whatsoever kind or nature between Max

International, LLC ("Max Int'l") and any of the following:
a.

Defendants Rick and/or Natalie Foeller and/or any member of Mr. or Ms. Foeller's
household or family and/or any corporation or entity controlled or owned, in whole or in
part, by Mr. and/or Ms. Foeller;

b.

Laraine Agren and/or any member of Ms. Agren's household or family and/or any
corporation or entity controlled or owned, in whole or in part, by Ms. Agren;

c.

Gwendolyn and/or Ledell Miles and/or any member of Mr. or Ms. Miles' household or
family and/or any corporation or entity controlled or owned, in whole or in part, by Mr.
and/or Ms. Miles;

d.

James and/or Sonia Atchison and/or any member of Mr. or Ms. Atchlson's household or
family and/or any corporation or entity controlled or owned, in whole or in part, by Mr.
and/or Ms. Atchison;

e.

Jeff and/or Holly LaChappel and/or any member of Mr. or Ms. LaChappelI' s household
or family and/or any corporation or entity controlled or owned, in whole or in part, by
Mr. and/or Ms. LaChappell;

f.

Chuck and/or Cheryl Alimena and/or any member of Mr. or Ms. Alimena's household or
family and/or any corporation or entity controlled or owned, in whole or in part, by Mr.
and/or Ms. Alimena;

g.

Any other person who is currently a Melaleuca Marketing Executive or was a Melaleuca
Marketing Executive during the time beginning 12 months prior to the time of the
Foellers' enrollment as Associates with Max Int'l and ending on the date and time of
your deposition;

h.

Any household member of family member of a person meeting the description set forth
in subparagraph g; and

i.

Any entity controlled or owned in whole or in part by a person meeting the description
set forth in subparagraph g.

DEPOSITION TOPIC 2:

Any and all documents produced in response to this subpoena, including

the background, origin, and interpretation of the documents.
DEPOSITION TOPIC 3:

Max Int'l's knowledge of, participation in, or advice regarding any Max

Int' I-related or Melaleuca-related activities of any person or entity mentioned or described within
Deposition Topic I.
4
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EXHIBITB
The term "document" shall mean any kind of written, graphic, symbolic, recorded, photographic,
computer-generated, or computer-stored information of any kind or nature, however produced or
reproduced, as well as electronic sound recordings and written transcripts thereof, that are in your actual
or constructive possession, custody, care, or control, or that are otherwise available to you.
Furthermore, the term "document" shall include all drafts, whether used or not, including but not
limited to all forms of hard copy materials, electronic records, correspondence, e-mail messages, e-mail
message attachments, recordings of conversations, communications, records of communications, and the
like.
The term "you" and "your" as used herein includes all of your agents, employees,
representatives (including insurers), investigators, consultants, and attorneys. In addition, you are
required to bring to the deposition copies of all electronic documents in their native formats on compact
disk or jump drive.

REQUEST FOR PRODUCTION 1:

All documents constituting, concerning, evidencing, or

relating in any way to any person or entity mentioned or described in Deposition Topic 1 within
Exhibit A to this subpoena.

REQUEST FOR PRODUCTION 2:

All documents concerning or relating in any way to

Melaleuca, Inc., including but not limited to all e-mails, recordings, documents, or memoranda,
including any and all drafts thereof, which relate to or mention Melaleuca, Inc. or its employees, its
Marketing Executives, former Marketing Executives, products, compensation plan, or business.

REQUEST FOR PRODUCTION 3:

Documents sufficient to identify any and all persons or

entities in the Max Int'l business organization(s) (e.g., "uplines or downlines") of any person mentioned
or described in Deposition Topic 1 within Exhibit A to this subpoena. This includes but is not limited to
documents identifying all:
a.

People or entities whose activities have or could have any effect on commissions,
bonuses, or other potential payments by Max Int'l to any person or entity mentioned or
described within Deposition Topic 1 within Exhibit A to this subpoena; and

5
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b.

People or entities whose commissions, bonuses, or other potential payments from Max
Inf! could be affected in any way by the activities of any person or entity mentioned or
described within Deposition Topic 1 within Exhibit A to this subpoena.

REQUEST FOR PRODUCTION 4:

Documents sufficient to identify any and all payments

received from Max Infl by any person mentioned or described in Deposition Topic 1 within Exhibit A
to this subpoena, and the basis therefore.

6
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing RULE 30(b)(6)
DEPOSITION SUBPOENA DUCES TECUM TO MAX INTERNATIONAL, LLC to be served in

the method indicated below to the below-named attorney this J{.jt/,day of August, 2009.

__}FAND DELIVERY
/U.S. MAIL
_OVERNIGHT MAIL
FAX TRANSMISSION
_E-MAIL TRANSMISSION

Richard J. Armstrong, Esq.
500 Eagle Gate Tower
Salt Lake City, UT 84111
Facsimile: 801.366.6061
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IN THE THIRD JUDICIAL DISTRICT COURT

&-11,r LA • ;;;V(/!J

·k~oouNr-y

IN AND FOR SALT LAKE COUNTY, STATEOFTITAH

11ELALEUC~
corpo:ratio~

JNC., an Idaho
STIPULATED PROTECTIVE ORDER

Plaintift
Idaho Case No. CV~09-5070
Utah Case No. 090915350

v.
L.ARAJNE and RAYMOND AGREN,

Judge Robert P. Faust

h:ldiy1duals,
D.efendants:.

·Based upon the stipulation of Melaleuca., Inc., Laraine and Raymond Agren and Max
Infernatio~

LLC (collectively, the "Parties") for entry of a protective order, and good cause

appeaiing, the Court herein enters the following Protective Order:
1.

DEFIN1TIONS

1. 1

"Material" refers to any document, data compilation, testimony, or other
information in any form produced or disclosed in this action (including eopies)~
whether voluntarily or through any means of discovery authorized by law, and
whether by a partybr non-:parly.

1.2

Material may be designated "CONFIDENTIAV' if the Designating Party in good
faith believes that disclosure of such Material in this case without the designation .
may present a risk of injuzy'to the legitimate business interests of the Disclosing
Party or any othe:r legitimate interest. Confidential information includes, but is
not limited to, trade secrets (as trade secrets are defined by the Utah Uniform

Trade Secrets Ac4 Utah Code Ann.§§ 13-24-1, et seq.), alllv.faterlals reflecting,
referring to or evidencing any iP£ormation deemed confidential by any local,
state) or federal statute, ordinance1 regulation, or other law~ business plans or
forecasts, financial plans and forecasts~ operational plans and forecasts~ and all
private or sensitive co:mrn.ercial, financial, personal or personnel, underwriting,
rating, claims and insurance policy information. Co:nfiden:tial information may
take i:he form of, but is not limited to, (a) documents, interrogatories, requests for
admission, and answers thereto; (b) hearing or deposition transcripts and related
exhibits; and (c) all copies> abstracts, excerpts, analyses, and complete or partial
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summaries prepared from or containing1 reflecting, or disclosing such confidential
:infon:nation.

L3

Apmtymay also designate Material as "SENSITIY"E.'1 SENSITIVE Material
must~ the CONFIDENTIAL designation requirements of Section 1.2
must be so proprietary or competitively sensitive that its disclosure to persons
other than those enumerated in Section 4. 1. 7 below could cause irreparable
competitlve or other injury to one of the parties or to a competitor of one ofthe
parties (for instance, by giving one of the parties a competitive advantage).

1.4

"Disclosing Partj' refers to a parly or non-party to this action wbo produces
Material

1.5

"Designating Party" refers to a party or non-part'f to this action vr.iho designates
Material as CONFIDENTIAL or SENSITIVE.

· 1. 6
L7
2.

·

and

<'Requesting Party'~ refers to a party who has made a discovery request
"Receiving Party'' refers to a party who receives Material.

SCOPE OF PROTECTIVE ORDER

2.1

Except as the parties may otherwise agree or the Court may order, Material
produced, whether or not designated CONFIDEN"TIAL or SENSITNE. including
any exce:.rpt. analysis~ summmy, or description of it, shall be used solely for the
prosecution or defense of: 1) the above-captioned aciion; 2) the case captioned
Melaleuc~ Inc. v. Rick and Natalie Foeller, pending in the District Court of the
Seventh Judicial District,, State ofidaho} in and for the Cmmfy of Bonneville~
Case No. CV-09-2616; 3) the cruie captioned Melaleuca, Inc. v. Gwendolyn and
Ledell Miles, pending in the District Court of the Seventh Judicial District, State
ofidaho, in and for the County of Bonneville, Case No, CV-09-4915; and 4) the
case entitled Melale:uca, Inc. v. Max International, LLC, Ken Dunn and Does 150, pending in the United States District Court for i:he District ofidaho~ Case N6.

4:09-cy..{)05?2 (collecti:yely the '(Idaho Actions"); including appeals. If
CONFIDENTIAL or SENS~TIVE material<'> are used in the Idaho Actions, they
must be used ~iifuout violation of this Stipulated frotective Order.
2.2

This Order shall govern all Material produced in fuis action, including 1vl.aterial
produced prior to entry of this Order, and all Material produced :in this action that
is used in the Idaho Actions.

2.3

The protections of this Order shall not apply to Material~ prior to disclosure in
this action, was: V\:ithin the actual possession or knowledge of a Receiving Party
but was not subject to any- confidential.r=ty' obligation between. the parti.es7 ot was
acto.r;illy public knowledge~ provided that the Material did not become public
knowledge through an act or omiSsion of a Receiving Party. Howevert Material
that was in the hands of the Receiving Party prior to disclosure in this action and
that was subject to a confidentiality obligation. between the parties shall be made
subject to this Order. Any party who claims that the Material was~ prior to
2
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disclosure in this action, withln. its actual possession or knoviied.ge and was not
sµbject to a confidentiality obligation or was public knowledge shall have the
burden of proving the faot.
3.

DESIGNATION OF MATERIAL AS CONFIDENTIAL
3-.1

3.2

General Provisions

3 .1.1

A Disclosing Party may designate Material as CONFIDENTIAL or
SENSITIVE only if the Material (1) is CONFIDENTIAL, as defined by
Section 1.2, or SENSITIVE, as denned by Section 1.3; and (2) is not .
excluded from the scope of this Order by Section 2.3.

3. 1.2

The Disclosing Party's failure to designate Material is CONFIDENTIAL
or SENSITIVE at the time production or <lisc1osure of the Material does
not waive its right later to aesignate the Material as CO'N-PIDENTIAL oi:
SENSITfVE. After any designation, each Receiv1ng Party shall treat the
designated M'.aterial as either CONFIDE.N'TIAL or SENSITIVE and
subject to the protections of this Order.

or

Methods ofDesigua:tion
3.2.1

A Disclosing :Party may design.ate Material as CONFIDENTIAL by

placing or a:ffixing on the Material the word "CONFIDENTIAL-» ai;id/or
•tsUBJECT TO PROTECTIVE ORDER" or a similar legend. If a
Disclosing Party chooses :not to mark every page, the use of envelopes,
binders, or containers to hou.se·fue Materials wbfob are marked
CONFIDENTIAL is acceptable, as is the clear designation of group:ings of
documents.
3.2.2

A Disclosing Party :may designate Material as SENSITIVE by placing or
affixing on: the Material the word "SENSITIVE'~ andlor ''SUBJECT TO
PRO'IECTIVE ORDER" or a similar legend, including "ATTORNEY
EYES ONLY.» If a Disclos:ing Party choqses not to mark every page, tj:l.e ·
use of envelopes, binders, containers to house the Materials which are •·
marked SENSITIVE is acceptable, as is the clear designation. of group:ings
of documents.

or

3 .2.3 Hearing or deposition transcripts, or portions of such transcripts, may be
designated CONFIDENTIAL or SENSITIVE by counsel so stating on the
record during the hearing or deposition or within 1Odays of receipt of the.
'Written transcript.

3.2.4 When CONFIDENTIAL or SENSITIVE Material is supplied. or stored on
an electromagne.tic medium, the CONFIDENTIAL or SENSITIVE
designation shall be made, to the extent physically possible, on the
medium itself (such as on a label attached to adisk), on the sleeve>
envelope, box> or other container or such medium.
3

566

\..JCl;:)t; '+.I

v-1_,v-vv<+~y-LIVID

UUCUllH~lll

'+f<)

3.3

i-11ea Uf//4/ I 1

)

)

!-'age 4 or ·1 ·1

Challerucing Confidentiality Designations
3.3 .1

A Receiving Party may challenge the con:fidentlality designation by
motion. The Designating Party bears tbe burden of proving that ihe

challenged Material is CONFIDBl-..'TIAL or SENSITIVE under Sections
1.2 and 1.3. The cb.allenging party bears the burden of proving that the
challenged Material is excluded from the scope of this Order or was
acquired or developed independently by fhe Receiving Party. The
challenged Material shall be treated as CO:NFIDENTIAL or SENSITIVE
pending a ruling on the motion.
4.

DISCLOSURE. USE. AND HANDLING OF CONFIDENTIAL OR SENSITIVE
MATERIAL

4.1

Use and Handling of CONFIDENTIAL or SENSITIVE Material
4.1. 1 To the extent any Material filed with fue Cow.-t or in the Idaho Actions>
including pieadings> exhibits, transcripts, answers to interrogatories,

transe>ripts of hearings or depositions1 and responses to requests for
admissions, contains or reveals CONFIDEN!IAL or SENSITIVE
Material, fue Material or any portion thereof sb.all be filed under seal.
4.L2

AJlcopies, duplicates, extracts> summaries, or descriptions (collectively
'(copies") of Materials designated a.S CONFIDENTIAL or SENSITIVE, or
any portion fh.ereof, shall immediately be affixed with the word
"CONFIDENTLA.L," or "SENSITIVE" if such a word does not already
appear.

4.1.3 Material designated as CO'N'"FIDEN"TIAL or SENSITIVE shall not be
posted on the Internet, except to fue limited extent .such :materials are made
available for review through an Electronic Case Filing system provided by
the Court.
4.1.4 :Material designated CONFIDENTIAL or SENSITIVE does not lose
protected status through_~ unauthorized discloslli:e, 'Whether intentional or
in.advertent, by a Receiving Party. If such a disclosure occurs, the parties
shall take all steps reasonably required to assure fue continued
confidentiality of the Material
4_ 1.5 Material that is subject to a claim of attorney/clieni privilege or to work
product protection by the disclosing party does not lose its protected status
through disclosure to the receiving party and disclosure of such Material
does not constitute a waiver of a claim of privilege by the disclosing party.
If Material is produced in discovery that is subject to a claim of privilege
or of protection as trial-preparation material~ the party miking the claim
may notify any party that :received the Material of the claim and the basis
for il After being notified, a party must promptly return or sequester the
specified Material and any copies it has and may not use or disclose ihe
4
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information until the question ofits privileged or protected status is
determined, If a receiving party challenges the .privilege designation, the
receiving party must sequester the Material and promptly present the
Material to the court under seal for a detemlli"1ation of the asserted
privilege claim. If the receiving party disclosed the information b~fore
being noti:fie~ it must fuke immediate and reasonable steps to retrieve it.
The disclosing party must preserve fue information until fue Claim is
resolved.
4.1.6 Any Material that is designated C01'1FIDENTIAL shall not be disclosed to
any person or entity other than:ib.e fo1lown1g> and only after such person or
. entity has been advised of and is subject to the te:a:ns of fhis Order; ·
4.1.6.1 The parties~ :including in-house counseli former officers,.d:lrectors,
partuers~ employees, or agents of a party required to provide
assistance in the conduct of the litigation, the Idaho Actions, or in
related criminal actions.

4.1.6.2 The Court and its staffm th.is litigation or in the Idaho Actions;
4. L6.3 Outside counsel ofrecord for the parties in this litigation or in the
Idaho Actions;

of

4.1.6.4 Members the legal, :paralegal) secretarial OI clerical staff of such
counsel who are assisting in or :responsible for working on this
litigation or the Idaho Actions;
4.1.6.5 Outside consultants, investigators or experts (collectively,
"exper1..~h of the parties in. this litigation. or the Idaho Actions;
4.1.6.6 Court reporters during depositions or hearings in thls litigation or
in the Idaho Actions;
4.l.6.7Deponents during depositions or witnesses duringhearings in this
litigation or in the Idaho .Actions;
4. 1.6.8 Persons who have had> or whom fu"1.J counsel for any party in good
faith believes to have had, prior access to the CONFIDEI\.111.AL
Material being disclosed, or who have bi;en participants ill a
communication that is the subject of the C01'Tf'IDENTL1i,.L
Material and from '\Vhom verification of or other information about
that access or participation is sought, solely to the extent of
disclosing such infonnation to which they have or may have had
access or that is the subject of the communication. in which fuey
have or may·have participated, except tba~ unless and until counsel
confirms that any such persons have had access or were
participants, only as much of the information may be disclosed as
5
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may be necessary to confum the person's access or participation;
and

4.1.6.9 Employees ofthlrd-party contractors ofihe parties involved solely
in providing copying service& or litigation su..-pporl services such as
organizing} filing, coding, converting., storing, or retrieving
Material connected with thls action or Vilifu the Idaho Actions.
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4.1. 7 Any Ma:terla1 ¢.at is designated SENSITIVE shall not be disclosed to any
person or entity other than tbe following,
only after such person or .
entity has been advise4 of and iS subject to the tenns of this Order:

and

4.1. 7.1 The Court and its staff in tl>is litigation or for the paitie3 ·in the
Idaho Actions;
4.1. 7.2 Outside counsel ofrecord. for the parties in this litigation or for the
parties in the Idaho Actions;
4.1.7.3 Members offue legal, paralegal, secretarial or clerical staff of such
outside counsel who are assisting fu or responsible for working ou
this litigation or on.the Idaho A.ctions;
4.L7.4 Experts of the parties in thls litigation or of the parties in the Idaho
Actions;

4. 1. 7.5 OJurt reporters during depositions or hearings in this litigation or
in the Idaho Actions;
4.1. 7.6 Deponents during depositions or witnesses during hearings ill thls
litigation or in the Idaho Actions;
·4.1. 7.7 Persons wbo have had, or Whom any counsel fur any pmiy in good
:fuiili believes to have had> prior access to the SENSITIVE Material
being disclosed, or who have been participants in a communication
that is the subject of the SENSITIVE Ma±erial and from whom
verification of or other information about that access or
parlicipation is sought., solely to the eri.ent of disclosing such
information to whlch they have or may have had access or. that is
the subject of the communication in which they have or may have
participated, except tha~ unless and until counsel confirms that any
such persons have bad access or were participani:s, ocly as much, of
the infonnation may be disclosed as may be necessary to confirm
the person~ s access or participation; and.
4.1. 7.8 Employees of third-party contractors of the parties involved solely
in providing copying services or litigation. support services such as
organizing) filing, coding, converting, storing~ or retrieving
Material OOJ:lllected with this action or with the Idaho Actions.
4.1.8 Prior to disclosure of any CONFIDENTIAL or SENSITIVE Material to
any expert employed by the parties or counsel for the parties to assist in
the preparation and litigation of this matter or of the Idaho Actions, he or
she must first be advised of and agree in writing to be bound by the
·
provisions oft.iis Order. Such written agreement may consist of his or her
endorsement of a copy of this Order. Copies of such 1;vritings, except as to
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those persons whose identities need not be disclosed in discovery, sbsJ.1 be
produ.ced to other parties upon writtel:l request

5.

OTHER PROVISIONS
5.1

At the conclusion of this litigation and of the Idaho Actions, including any appeal,
all Material not received in evidence shall be returned to the Disclos1..ng Party. If
the Disclosing Party agrees in writing, the Material may be destroyed.

5.2

Any third party producing Materials ID thls action may be included ID this Order
by endorsIDg a copy of this Order and delivering it to the Requesting Party, who,
in turn, w111 serve it upon counsel for the other parties.

5.3

This Order shall not prevent any party from applying to the Court for further or
additional protective orders, or from agreemg with the other parties to modify tills
Order, subject i:o the approval of the Court.
·

5.4

This Order shall not preclude any party from enforcillg its rights against any other
party, or any non-party, believed to be violatmg its rights under this Order.

5.5

Except as provided for in this Order1 nothing in tbis Order, nor any actions taken

pursuant to thls Order1 shall be deemed to have the effect of an admission or
waiver by a:ny party, including the right of either party to object to the subject
mat'"ter of any discovery request. Furthermore:, nothing in this Order, nor any
actions taken pursuant to or under the provisions of this Order shall have the
effect of proving, suggesting to prove) or otherwise creating a preSU!.Uptiou that
fufonnation disclosed in: this action is confidential. trade secret or proprl.efury, as
it pertains to the parties~ respective claims in this action.
5.6

After final termination offuis litigation and me Idaho Actions, including any
appeal~ each counsel of recor~ upon written request made within 60 days of the
date of final termination, shall mfhln 60 days of such request, (a) destroy or (b)
assem1;>1e and return ~o th~ counsel of record, all Material in their possession and
control, embodying in:formatio:n designated CONFIDENTIAL or SENSITIVE~
including all copies thereof except that each counsel 0frecord may m:afotain one
archive copy of all pleadings, correspondence, deposition transcripts, deposition
exhibits, trial transcripts, and trial exhibits~ together with any attorney work
product provided that such archive copy be appropriately marked as
CONFIDENTIAL or SENSITIVE and be retained in accordance with the terms of
this Order.

5.7

Counsel for any party may exclude from the room at a depositio~ other discovery
proceedings or at a hearing, during any questioning that involves
CONFIDENTIAL or SENSITIVE Material, any person (other than tbe witness
then testifying) who is not perµlltted the disclosure of such Material mid.er this
Order.

5.8

Nothing in this Order shall bar or otherVYise restrict any attorney of::ecord from
rendering advice to his or her client with respect to this litigation or t.1.e Idaho

8
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or

Actions an~ in the cowe thereof; from referring to relying in a general way
upon his or her ex.an;tlnation of any CONFIDENTIAL or SENSITIVE Material;
provided, howe-ver, that in rendering such advice and ir.1 otherwise corrununicating

will. his or her client, the attorney shill make no disclosure of the co;uteift.S or th:e

source of any CONFIDENTIAL or SENSITfY.E Material if such disclosure would
be contrary to tbe terms of fh.is Order.

/

·1.A

SO ORDERED thlQZ)day of f'b.JOI.4ltr"20o9.
BY THE COURT:
._:"
~-

~-

.
".
~

_.,..'':;.: ·

APPROVED AS TO FORM AND SUBSTANCE:
STIPULATED AND AGREED:
Datedthls

?>

dayof ~~

2009.

Lamm~

PARSONS BERLE & LATIMER

9
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li1\1DERTARING

4
by the Protective Order :in Melaleuca, Inc.

· ha:ve read and agree to be bound
11.

Laraine and Raynwnd Agren, Utah Case No.

090915350.

11
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:iONf'lEVILLE COUNTY. IDAHO

James R. Holman, Esq., ISB # 2547
Richard R. Friess, Esq., ISB #7820
THOMSEN STEPHENS LAW OFFICES PLLC
2635 Channing Way
Idaho Falls ID 83404
Telephone (208)522-1230
Fax (208)522-1277

15 PM 4: 32

Brent Manning, Esq., ISB # 2359
MANNING CURTIS BRADSHAW & BEDNAR LLC
170 South Main Street, Suite 900
Salt Lake City, Utah 84101
Telephone (801)363-5678
Fax (801) 364-5678
Ryan D. Nelson, Esq., ISB #8357
Joshua K. Chandler, Esq., ISB #7756
MELALEUCA, Inc.
3910 Yellowstone Hwy.
Idaho Falls, ID 83402
Telephone: (208) 522-0700
Fax: (208) 534-2063
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

MELALEUCA, INC., an Idaho
corporation,
Plaintiff,

v.
RICK AND NATALIE FOELLER,
individuals,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-09-2616
REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S MOTION FOR
RRCONSTDRRATTON OF MOTION
FOR SUMMARY JUDGMENT
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PlaintiffMelaleuca, Inc. ("Melaleuca") hereby submits this Reply Memorandum
("Reply") in support of its Motion for reconsideration of the Court's denial ofMelaleuca's
Motion for Summary Judgment ("Motion") in the above-captioned case.
INTRODUCTION

Realizing that they cannot prevail on this record, Defendants attack and mischaracterize
the evidence submitted by Melaleuca in support of its Motion for Reconsideration with multiple
meritless motions to strike. Despite Defendants' efforts, however, Melaleuca remains legally
entitled to recover $23,855.81 CDN from the Foellers-which is the minimum amount of
damages available in this case. It is uncontested that Defendants materially breached the IMEA.
Under the express terms of the agreement, this breach terminated the IMEA and Melaleuca's
obligation to pay commissions to Defendants. Melaleuca continued to pay commissions only
because Defendants took active steps to conceal their breach from Melaleuca so that they could
collect two checks (one from Max International and one from Melaleuca) instead of one. Under
black-letter Idaho contract law, known as the "first breach rule," Melaleuca is entitled to recover
the wrongly paid commissions.
In their opposition, Defendants construct a straw man, arguing that the commissions
they received were based on purchases made by Melaleuca Customers in their Marketing
Organization-which is not disputed-without explaining what "specific sales activities" they
undertook in those months. Melaleuca's evidence is thus uncontroverted that the commissions
paid to the Foellers were primarily "residual" and not tied to any specific work done by the
Foellers in those months.
The payment of this kind of "residual income" does not make Melaleuca a "pyramid
scheme" (Opp. at 14-16) any more than the payment of residual commissions to the insurance
2 - REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION
OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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agent in Anderson v. Farm Bureau Mutual Ins. Co., 112 Idaho 461 (Idaho Ct. App. 1987), made
the insurance company a pyramid scheme. Many sales compensation plans allow individuals to
earn commissions from each recurring purchase by a customer introduced to the company by
them or someone they led, trained, or supervised. However, the payment of these ongoing
commissions is not based on activities by the sales representative during the current commission
period. Instead, the salesperson receives payment for new purchases from old customers. As the
Idaho Court of Appeals explained in Anderson, there is "no vested right" to this compensation;
rather, these rights are "governed by the terms of the agency contract." 112 Idaho at 469
(upholding forfeiture ofresidual income stream from insurance policies previously sold by agent
who breached non-solicitation provision). The Foellers' material breach undisputedly deprived
them of any legal right to these residual commissions. Moreover, the Foellers have provided no
evidence of any equitable entitlement to these commissions.
Every court to have considered the issue on a full record (such as is now present on this
motion for reconsideration) has upheld provisions depriving sales agents of the right to continue
to receive residual commissions upon breach of their nonsolicitation covenants. See, e.g.,
Anderson, 112 Idaho at 469 (upholding contract provision depriving insurance agent who

breached nonsolicitation covenant of all residual commissions from insurance policies previously
sold because "[i]t is well settled that an ... agent has no vested right to compensation under an
agency contract after termination" and "[a]n agent's right to commissions, salary or other
compensation upon termination is governed by the terms of the agency contract"); see also In re
Worldcom, Inc., 361 B.R. 697, 717 (S.D.N.Y. 2007) (nonsolicitation provision terminating

agent's right to receive residual commission payments upon breach was not an unenforceable

3 - REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION
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penalty). Indeed, this Court has itself upheld this provision of Melaleuca's IMEA on two prior
occasions. See Blood Decision and Jordan Decision, Exs. A and B to Chandler Aff. In Support
of Motion For Reconsideration.
Finally, Defendants' remaining arguments fail for the same reasons addressed by
Melaleuca in response to their motion for summary judgment. Defendants knew by virtue of
Melaleuca' s original summary judgment motion that, whatever the total amount of damages,
among the damages Melaleuca would be seeking was return of the commissions they obtained by
falsely representing themselves to be in compliance with Melaleuca' s policies. 1 Accordingly,
they can claim no surprise at this motion or Melaleuca's theory at trial and they are not entitled
to summary judgment or to have Melaleuca's evidence stricken. For all these reasons, Plaintiff's
Motion should be granted.
ARGUMENT
I.

POLICY 20(C) IS NOT A PENALTY PROVISION
Melaleuca's initial memorandum showed that Defendants' material breach entitled

Melaleuca to cease performance under the IMEA, including by withholding commissions, and to
recover restitution for those commissions it wrongly paid. Memo. at 12-17. Defendants do not
respond to this analysis at all, but argue instead that Policy 20(c) is a "forfeiture" which is an
unenforceable penalty (Opp. at 7-8) and that Melaleuca has not shown a reasonable relationship

1

Melaleuca inadvertently failed to include the language printed on the back of each and every check cashed by the
Foellers in footnote 8 of the Memo, although a true and correct copy was attached as Exhibit H to the Chandler Aff.
That language reads: "By endorsing, depositing, or cashing this check I affirm that I am currently in compliance
with ... all the terms and conditions of my Independent Marketing Executive Agreement, and Melaleuca's Policies,
as amended from time to time." Chandler Aff., Ex. H.
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between its "damages" and the $23,855.81 CDN it is seeking here. Opp. 9-16. Neither of these
positions is factually or legally accurate under Idaho law.
Defendants concede that "a forfeiture clause is an illegal penalty" only "when the
forfeiture or damage fixed by the contract is arbitrary and bears no reasonable relation to the
anticipated damage." Opp. at 8. This analysis has no application, however, to these facts.
Melaleuca is entitled to withhold commissions not due to Marketing Executives like the Foellers
who materially breach the IMEA. Memo. at 12-17. The damages Melaleuca suffers when it
continues to pay those commissions to Marketing Executives who hide their breach are precisely
equal to the amount of commissions paid by Melaleuca which Melaleuca had no legal obligation
to pay.
In many cases, where a Marketing Executive does not attempt to collect two checks but
simply leaves Melaleuca for another company prior to violating Policy 20, these damages would
be zero-which by itself substantially undermines any claim that this policy is a penalty. It
applies only to those Marketing Executives who have first received from Melaleuca commissions
to which they were not entitled under Idaho law and the IMEA, and only in the exact the amount

by which they profited from this conduct. Instead of being a penalty for breach, Policy 20(c) is
an attempt to prevent Marketing Executives from profiting at Melaleuca' s expense by hiding
their breach and continuing to collect checks from Melalcuca while simultaneously seeking to
destroy Melaleuca's customer base by recruiting its Customers to another company. 2
This Court's December 2, 2010 Decision on Melaleuca's prior Motion for Summary
Judgment noted that at that time "there [was] no evidence or argument that these commissions

2

To receive commissions, Marketing Executives must represent to Melaleuca that they are in compliance with all of
Melaleuca's Policies (see note I, supra). In this case, the Foellers' representation was false.
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were not tied to profitable sales as a result of the Foellers' work as contractors for Melaleuca or
that these are recognizable damages." Decision at 8. On the existing record, however, the
commissions wrongfully paid to the Foellers were not payable because of the Foellers breach.
Moreover, as Melaleuca has established and Defendants have failed to contradict, the portion of
the Foellers' compensation which was "tied to profitable sales as a result of the Foellers' work"
during those three months was minimal at best (see generally VanderSloot Aff., Chandler Aff.),
and the Foellers have not presented any evidence to substantiate what portion of their
compensation, if any, which was so determined.
First, Melaleuca's affidavits submitted in support of this Motion make clear that these
payments are "residual" payments that are not tied to any specific activities undertaken by the
Foellers in the commission periods. See generally Chandler Aff., VanderSloot Aff. The Foellers
had "no vested right" to these payments under Idaho law. Anderson, 112 Idaho at 469.
Accordingly, the loss of these payments is not a "forfeiture"-it is an implementation of
Melaleuca's undisputed right to cease performance under the agreement upon a material breach
by the other party.
Second, these are "recognizable damages" under the Restatement (Second) of Contracts §
349, which permits Melaleuca to recover amounts spent in performance or preparation for
performance upon the material breach of the other party. Melaleuca could have elected to seek
lost profits and other measures of damages, which Melaleuca's expert has testified would be far
in excess of the $23,855.81 CDN Melaleuca seeks here. However, Melaleuca elected instead to
simply recover the money it spent in performance after the Foellers materially breached the

6 REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION
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agreement and were no longer entitled to receive performance. These are recognizable damages
under Idaho law and the Restatement. See Memo. at 18-24.

II.

MELALEUCA'S DAMAGES WERE ADEQUATELY DISCLOSED TO
DEFENDANTS
Defendants attempt to rely on Rule 30(b)(6) testimony and an interrogatory response

related to Plaintiffs overall damage claims in the case to argue that Melaleuca cannot show that
there is a reasonable relationship between its damages and the $23,855.81 CDN it seeks to
recover here. Defendants mistake Melaleuca's damages claims. Melaleuca claims overall
damages, including both lost profits and wrongly paid commissions. The first of these would
require further testimony from an expert, as Melaleuca testified at its 30(b)(6) deposition. To the
extent that this Court is inclined to deny Melaleuca's Motion for Reconsideration, Melaleuca has
requested in its recent Rule 56(f) motion the opportunity to submit expert testimony regarding
these damages.
However, the amount of money paid to the Foellers after they breached the agreement
and extinguished their right to receive commission payments from Melaleuca is not in dispute.
This element of damages has been a part of Plaintiffs demand from the beginning, and was
disclosed in full in Melaleuca' s first Motion for Summary Judgment. Defendants can claim no
surprise that Plaintiff seeks this recovery. Accordingly, Defendants' Opposition cannot rest on
this basis.3

3

Defendants' further contention that the Chandler and Vandersloot affidavits must be stricken because they were
not disclosed until after the close of discovery fails as well, as set forth more fully in Plaintiffs opposition to the
Motions to Strike. There is no rule requiring that information not requested in discovery be disclosed to the other
side prior to trial, and Defendants requested from Plaintiff only the amount of damages Plaintiff claimed, not all
information Plaintiff would use to support its damage claim.

7 - REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR RECONSIDERATION
OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

581

CONCLUSION
For the foregoing reasons, the Court should reconsider its ruling on Melaleuca's Motion
for Summary Judgment and enter judgment for Melaleuca in the amount of $23,855.81 CDN.
Respectfully submitted this 14th day ofNovember, 2011.

J

ua K. Chandler
ELALEUCA, INC.
3910 S. Yellowstone Hwy
Idaho Falls, ID 83402
(208) 522-0700 telephone
(208) 534-2866 fax

Attorney for Plaintiff
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy of the foregoing REPLY
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR
RECONSIDERATION OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT to be
served in the method indicated below to the below-named parties this 14th day of November,
2011.

HAND DELIVERY
/\U.S. MAIL
FAX TRANSMISSION
~E-MAIL TRANSMISSION

Richard J. Armstrong, Esq.
500 Eagle Gate Tower
Salt Lake City, Utah 84111
Attomey for Rick and Natalie Foeller

Jo ua K. Chandler
ELALEUCA, INC.
3910 S. Yellowstone Hwy
Idaho Falls, ID 83402
(208) 522-0700 telephone
(208) 534-2866 fax

Attorney for Plaintiff
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COUNTY
WOOD JENKINS 1,1..c
Richard J. Armstrong ISBN 5548
Brinton M. Wilkins (admitted pro hac vice)
500 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 84111
Telephone: (801) 366-6060
Facsimile: (801) 366-6061
riarmstrong@woodjenkinslaw.com
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Attorneys/or Defendants
IN THE DISTRICT COURT OF TffE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR BONNEVILLE COUNTY
)

MELALEUCA, TNC., an Idaho corporati011,

)
)
)
)

RE.--PLY .MEMORANDUM IN SUPPORT
OF MOTIONS TO STRIKE
AFFTDA VITS OF ROGER SMITH,
FRANK VANDERSLOOT, AND

vs.

)

JOSHUA ClIANDLER

RICK FOELLER and NATALIE
liOELLER,

)
)
)
)

Plaintiff,

Defendants.

)

Civil No. CV-09-2616
Judge Jon J. Shindurling

ARGUMENT

Plaintiffs have filed two affJduvits with their memorandum opposing Defendants'
Motions to Strike. The affidavits arc submitted ostensibly in opposition lo Dcfo11da:nts' motions
to strike, but in substance, these affidavits seek to correct the evidcntiary problems set forth and

I

.,I

argued in Defendants' motions to strike. Plaintiff cannot rely on these affidavits for purposes of
supporling· Plaintiffs motion for reconsideration, because the corrected um davits are simply too

late. Idaho R Civ. P. 7(b)(3)(B) stutes: "When a motion is supported by affidavjt(s), the

affidavit(s) shall be served wJtlt tlte motion." The affidavits served with Plaintiff's opposition to

584
RECEIVE:

N0.2006

11/17/2011/THU 10:44AM

Defendants' motions to strike are untimely because they were not served with Plnintiff's motion
for reconsideration. The affidavits should therefore be disregarded by the Court for purposes of
Plaintiff's motion for reconsideration.
The original three affidavits suffer from fundamental evidcntiary problems, as set
forth in Defendants' initial memorandum. Those evidentiruy problems have not been resolved in

Plaintiff" s opposing memorandum.
Plaintiff argues that Roger Smith's affidavit was limely disclosed to Defendants.
Plaintiff provides no evidentiary support for this statement. Defendants have provided evidence
that Mr. Smith's affidavit was never timely dis.closed to Defendants. As of the foct discovery
cut-off date, Defendants had only been served with Mr. Smith's curriculum vitae, which
contained no opfaion testimony relating to Plaintiff's damages in this case.
The amdavits of Frank Vandersloot and Joshua Chandler are still deficient despite
PJuinti ff' s argument. The affidavits do nol provide any foundation as to the personal knowledge
of these witnesses on the matters to which they are offering testimony, and otherwise full far
short oftl1c requirements for affidavit testimony. See Idaho R. Civ. P, 56(e) ("Supporting ...
affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible
in evidence, and shall show affomatively that the affiant is competent to testify to the matters
stated therein.").
Other points in Plaintiffs opposition should be tlatly rejected. By example only,
Plaintiff is too late in requesting judicial notice of pleadings. This request should have been
made in Plaintiff's initial memorandum. Moreover, as argued in Defendants' moving papers, a
large portion or lhe al11davits contain irrelevant testimony and exhibits. This point appears to be
2
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admitted by Plaintiff: See, e.g., Pl's Mem., at 3 ("Mr. Vundersloot's testimony does not attempt
to establish that the lives of thousand.shave been damaged due to defendants' behavior.''); Pl's
Mem., at 4-5 and 6 (failing to dispute that the Blood und Jordan decisions did not deal with the
issue of whether Policy 20(c)(I) constitutes an illegal penalty under Idaho law).
All three affidavits should be stricken as requested by Defendants.
CONCLUSION

l'or the foregojng reasons, and for the reasons set forth in Defendants' initial
memorandum, this Court should strike the referenced paragraphs and exhibits in the affidavits of
Messrs. Smith, Vandersloot, and Chandler.
DATED this 17th day of November, 2011.

WOOD JENKTNS LLC

. -it
Allorneysfor Defendants
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CERTIFICATE OJ.<' SERVICE
I HEREBY CBRTTFY that on the

17th

day of November, 2011, I caused to be

e-mailed and mailed in the United States mail, a true and correct copy of the foregoing REPLY
MElvfORANDUM IN SUPPORT OF DEFEN.DANJS' MOTIONS TO STRIKE THE

AFFIDAVITS OF ROGER SMIT/I, FRANK VANDERSLOOT, AND JOSHUA CHANDU"R
to the following:

James R. Holman
Richard R. Friess
THOMSEN STEPHENS LAW OFFICES PLLC
2635 Channing Way
Idaho Falls, Idaho 83404
rfriess(@,ts-lawoffice.com

BrentManning
MANNlNG CURTIS BRADSHAW & BEDNAR LLC
170 South Main Street, Suite 900
Salt Lake City, Utah 84101
bmanning@mc2b.com
Joshua K. Chandler
MELALEUCA, INC.
3910 South Yellowstone Highway
ldaho Falls, ID 83402
j chand lcr(~Melaleuca. com

Attorney.1j()r Plaimif.fMelaleuca, inc.

S:\ WPDATAIPLEADING\FOEll.ER.MEI.fJ.EUCh.REl'L Y·MOTION.S TO l\TIUKH.\Ypd
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

MELALEUCA, INC.,

Case No. CV-2009-2616

Plaintiff,

OPINION AND ORDER ON
PLAINTIFF'S MOTION FOR
RECONSIDERATION

v.

RICK FOELLER and NATALIE
FOELLER,
Defendants.

I.
FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Melaleuca is an Idaho corporation that produces and markets various nutritional
and cosmetic goods. The Defendants, Rick and Natalie Foeller (Foellers), are former Melaleuca
contractors residing in Ontario, Canada.
The Foellers entered into an Independent Marketing Executive Agreement (IMEA) with
Melaleuca in September 1999. The IMEA requires contractors to pay $39 CDN, for which they
receive literature and are eligible to receive commissions and prizes for selling Melaleuca' s
products and for emolling other independent marketing executives with Melaleuca. The Foellers
received monthly commission checks from Melaleuca until November 2008, when they ended
their relationship with Melaleuca.
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The IMEA contains a non-compete clause and several prov1s10ns dealing with
competition and solicitation.
At some point, Melaleuca learned that the Foellers were involved with a competing
corporation, Max International (Max), during their time with Melaleuca. The IMEA expressly
allows Melaleuca contractors to work for other companies, but does not allow contractors to
recruit existing Melaleuca customers into any other organizations. It now appears that the
Foellers enrolled a number of Melaleuca customers in Max programs while receiving Melaleuca
commissions.
On April 29, 2009, Melaleuca filed this lawsuit in Bonneville County, seeking an
injunction requiring the Foellers to comply with the non-solicitation provisions of the IMEA and
seeking as damages refunds of commission money paid to the Foellers since June 2008.
Following lengthy procedural wrangling, Melaleuca filed a Motion for Summary
Judgment on July 9, 2010. Melaleuca argued that it is entitled to a return of commissions paid
out to the Foellers from the time they first violated the IMEA in June 2008. The Foellers argued
that the amount requested by Melaleuca was incorrect, and that the provision cited by Melaleuca
was unenforceable. Following responsive briefing, the matter was called up for hearing on
October 4, 2010 and the Court took the matter under advisement. This Court issued its Opinion,
Decision, and Order on Plaintiffs Motion for Summary Judgment on December 1, 2010. The
Court denied Melaleuca's Motion for Summary Judgment, finding that a genuine issue of
material fact remained as to what damages Melaleuca suffered as a result of the Foellers'
recruitment ofMelaleuca customers and executives into Max.
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Melaleuca filed a Motion for Reconsideration on October 19, 2011. The Foellers filed a
Motion for Summary Judgment on October 20, 2011 and filed motions to strike the affidavits of
Roger Smith, Joshua Chandler, and Frank Vandersloot on November 9, 2011.
The various motions came before this Court for hearing on November 21, 2011. After
considering the Court's file, pleadings, depositions, admissions, affidavits, and the argument of
counsel, the Court renders the following opinion.

II.
STANDARD

a. Motion for Reconsideration
The decision to grant or deny a request for reconsideration pursuant to LR.C.P.
l l(a)(2)(B) generally rests in the sound discretion of the trial court. Jordan v. Beeks, 135 Idaho
586, 21 P.3d 908 (2001); see also, Watson v. Navistar Int'! Transp. Corp., 121 Idaho 643, 827
P.2d 656 (1992) and Slaathaug v. Allstate Ins. Co., 132 Idaho 705, 979 P.2d 107 (1999).
b. Summary Judgment
Rule 56( c), Idaho Rules of Civil Procedure, provides that "summary judgment shall be
granted forthwith if the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law." DBSllTRI V v. Bender, 130 Idaho 796, 801,
948 P.2d 151, 156 (1997) (citing Mutual of Enumclaw Ins. Co. v. Roberts, 128 Idaho 232, 234,
912 P.2d 119, 121 (1996)).
When assessing the motion for summary judgment, all controverted facts are to be
liberally construed in favor of the nonmoving party. Furthermore, the trial court must draw all
reasonable inferences in favor of the party resisting the motion. Litz v. Robinson, 131 Idaho 282,
283, 955 P.2d 113, 114 (Ct. App. 1998) (citing G & M Farms v. Funk Irrigation Co., 119 Idaho
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514, 517, 808 P.2d 851, 854 (1991) and Sanders v. Kuna Joint School Dist., 125 Idaho 872, 874,
876 P.2d 154, 156 (Ct. App. 1994)). However, where the evidentiary facts are not disputed and
the trial court rather than a jury will be the finder of fact, summary judgment is appropriate,
despite the possibility of conflicting inferences because the court alone will be responsible for
resolving the conflict between those inferences. Riverside Development Co. v. Ritchie, 103 Idaho
515, 519 (1982). If reasonable people could reach different conclusions based on the evidence,
the motion must be denied. Farm Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272, 869
P.2d 1365, 1367 (1994); Olsen v. JA. Freeman Co., 117 Idaho 706, 720, 791 P.2d 1285, 1299
(1990).
The nonmoving party "may not rest upon the mere allegations or denials of that party's
pleadings, but the party's response, by affidavits or as otherwise provided ... , must set forth
specific facts showing that there is a genuine issue for trial." I.R.C.P. 56(e). In attempting to
establish such facts, "a mere scintilla of evidence or only slight doubt as to the facts" is
insufficient to create a genuine issue of material fact. Samuel v. Hepworth, Nungester & Lezamiz,

Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 (2000). In other words, "the party opposing the motion
must present more than a conclusory assertion that an issue of fact exists." Coghlan v. Beta Theta

Pi Fraternity, 133 Idaho 388, 401, 987 P.2d 300, 313 (1999).
III.
ANALYSIS
Pursuant to Rule 1 l(a)(2)(b) of the Idaho Rules of Civil Procedure, Melaleuca moves this
Court to reconsider its denial of their previous motion for summary judgment. Melaleuca argues
that this Court should reconsider its previous opinion as Policy 20(c)(i) is not an unenforceable
penalty. Melaleuca argues that rather than acting to deter a breach or punish a breaching party,
Policy 20(c)(i) merely excuses Melaleuca from performing on a contract that has been breached
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by the other party. In its Motion for Reconsideration, Melaleuca now argues and presents
evidence to the Court that the type of compensation at issue in this case is generally not tied to
any specific sales activity undertaken by a marketing executive in a particular month.
The Foellers argue that they are entitled to summary judgment because Melaleuca has not
submitted any non-speculative evidence regarding the fact or value of its alleged damages, which
is an essential element of their claim. The Foellers argue that Policy 20( c)(i) is an illegal and
unenforceable penalty and that Melaleuca has not provided any evidence to show that the
forfeiture of $23,856.41 CDN in commissions it is seeking is reasonably related to their damages
and not arbitrary. Finally, the Foellers argue that Melaleuca's motion should be denied simply by
virtue of the fact that they failed to disclose their damages.
a. Damages

This Court determined in its December 1, 2010 Opinion that, based on the evidence
presented in briefs and at oral argument, the proper amount of damages sought by Melaleuca was
$23,856.41 CDN. This sum appears to still be accurate. Although the Foellers argue that
Melaleuca has not provided evidence of their damages, these damages were made clear in
Melaleuca's previous summary judgment motion and the Foellers do not appear to be disputing
that they were paid these commissions.
b. Policy 20(c)(i)

This Court found in its December 1, 2010 Opinion that Policy 20( c)(i) was not an
unlawful liquidated damages clause. In analyzing whether the provision was an illegal penalty,
this Court quoted the following language from the Idaho Court of Appeals: "[W]here the
forfeiture or damage fixed by the contract is arbitrary and bears no reasonable relation to the
anticipated damage, and is exorbitant and unconscionable, it is regarded as a 'penalty', and the
OPINION AND ORDER ON PLAINTIFF'S MOTION FOR RECONSIDERATION
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contractual provision therefore is void and unenforceable." Magic Valley Truck Brokers, Inc. v.

Meyer, 133 Idaho 110, 117, 982 P.2d 945, 952 (Ct. App. 1999). This Court reasoned:
"Melaleuca states that the amount requested is reasonable because
it exactly matches the damages Melaleuca suffered as a result of
paying comm1ss10ns to the Foellers. This argument is
unconvincing based on the evidence currently before this court.
Melaleuca seeks to retroactively take money paid to the Foellers
for sales commissions; there is no argument or evidence that these
commissions were not tied to profitable sales as a result of the
Foellers' work as contractors for Melaleuca or that these are
recognizable damages. Rather, it appears that, lacking other
evidence, Policy 20(c)(1) acts solely to "'deter a breach or to
punish the breaching party."'
Without considering the argument now made by Melaleuca that commissions paid to
marketing executives generally are not tied to any specific sales activity undertaken by them, the
Court is now persuaded that Policy 20(c)(i) simply excuses Melaleuca from performing under a
contract that has been breached by the other party. As cited by Melaleuca, the Idaho Court of
Appeals has clearly held that "[i]f a breach of contract is material, the other party's performance
is excused." JP. Stravens Planning Associates, Inc. v. City of Wallace, 129 Idaho 542, 545, 928
P.2d 46, 49 (Ct. App. 1996) (citing Ervin Const. Co. v. Van Orden, 125 Idaho 695, 700, 874 P.2d
506, 511 (1993)). "A substantial or material breach of contract is one which touches the
fundamental purpose of the contract and defeats the object of the parties in entering into the
contract." JP. Stravens, 129 Idaho at 545, 928 P.2d at 49 (quoting Ervin Const. Co., 125 Idaho
at 700, 874 P.2d at 511). The actions of the Foellers clearly breached the IMEA and that breach
was material. There does not appear to be any argument otherwise before the Court. As the
Foellers breached the contract, Melaleuca's performance, specifically that of the payment of
commissions to the Foellers, was excused.
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In this particular case, Melaleuca was unaware of the breach until after they had already
paid the Foellers $23 ,856.41 CDN in commissions and therefore are entitled to, as damages,
repayment of that exact amount. This only entitles Melaleuca to repayment of commissions paid
after Melaleuca's performance was excused because of the Foellers' breach and, therefore, is not
a penalty. If Melaleuca had learned of the breach earlier or for some other reason had not paid
the commissions to the Foellers, they would not be entitled to any repayment under Policy
20(c)(i) and would have no damages under that provision. Therefore, as Policy 20(c)(i) only
entitles Melaleuca to a repayment of commissions paid after the contract is breached, it is not a
penalty.
Based on the evidence now before the Court, this Court finds that Policy 20(c)(i) is not an
illegal penalty and Melaleuca is entitled to repayment of the $23,856.41 CDN. This amount is
not arbitrary, rather, it is the exact amount of damages suffered by Melaleuca as it represents
commissions paid to the Foellers after their breach.
IV.
CONCLUSION

Plaintiff's Motion for Reconsideration is GRANTED and summary judgment is
GRANTED in their favor in the amount of $23,856.41 CDN. Defendants' Motion for Summary
Judgment is DENIED. As this decision does not rely on the affidavits submitted by Melaleuca in
support of its Motion for Reconsideration, the Defendants' Motions to Strike are DENIED.
Counsel for Plaintiff shall prepare an appropriate form of judgment.
IT IS SO ORDERED.

Dated this _lL day of December, 2011.
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CERTIFICATE OF SERVICE

I hereby certify that on this _.d1_ day of December, 2011, I served a true and correct copy of the
foregoing OPINION AND ORDER ON PLAINTIFF'S MOTION FOR RECONSIDERATION
upon the parties listed below by mailing, with the correct postage thereon, or by causing the
same to be delivered to their courthouse boxes.
Attorneys for Plaintiff

James R. Holman
Thomsen Stephens Law Offices
2635 Channing Way
Idaho Falls, ID 83404
Brent Manning
Manning Curtis Bradshaw & Bednar
170 South Main St., Ste. 900
Salt Lake City, UT 84101
Josh Chandler
Melaleuca, Inc.
3910 S. Yellowstone Hwy.
Idaho Falls, ID 83402
Attorney for Defendants

Richard J. Armstrong
500 Eagle Gate Tower
60 East South Temple
Salt Lake City, UT 84111
Ronald Longmore
Clerk of the District Court
Bonneville County, Idaho

by

;tf w
Deputy Clerk
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Richard R. Friess, Esq., ISB #7820
James D. Holman, Esq., ISB #2547
THOMSEN STEPHENS LAW OFFICES
2635 Channing Way
Idaho Falls, ID 83404
Telephone (208) 522-1230
Fax (208) 522-1277
holman@thomsenstephenslaw.com
rfriess@thomsenstephenslaw.com

12

Brent Manning, Esq., ISB #2359
MANNING CURTIS BRADSHAW & BEDNAR LLC
170 South Main Street, Suite 900
Salt Lake City, Utah 84101
Telephone (801) 363-5678
Fax (801) 364-5678
Ryan D. Nelson, Esq., ISB # 8357
Josh Chandler, Esq., ISB # 7756
MELALEUCA INC.
3910 S. Ye,llowstone Hwy.
Idaho Fall~k ID 83402
Telephone (208) 522-0700
Fax (208) 53:1-2063
~·

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

MELALEUCA, INC., an Idaho corporation, )

Case No. CV-09-2616

)

Plaintiff,

)
)
v.
)
)
RICK FOELLER and NATALIE FOELLER,)
)
Defendants.
)

1-

JUDGMENT AND NOTICE OF ENTRY

JUDGMENT AND NOTICE
OF ENTRY

27 2011
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The court, having previously entered summary judgment in favor of Plaintiff, Melaleuca,
Inc., on December 21, 2011, and all other issues in the case having been decided between the parties,
(except the matter of attorney fees and costs), and good cause appearing for the entry of a final
judgment herein; now therefore;
IT IS HEREBY ORDERED, DECREED AND ADJUDGED that Judgment for Plaintiff,
Melaleuca, Inc., is hereby entered against Defendants Rick Foeller and Natalie Foeller, in the amount
of $23,856.31 CDN, with interest accruing at the statutory rate. This Judgment does not include any
award of attorney fees or costs and any such award will be determined at a later date pursuant to the
parties' respective motions.
A WRIT OF EXECUTION and/or WRIT OF GARNISHMENT shall be issued on this

Judgment for collection of the~

t1A7 y
1

DATED this

:fj_ day "Uember, 2'011.
By:

2-
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CLERK'S CERTIFICATE OF MAILING
I certify that I am the duly elected and qualified Clerk of the District Court of the Seventh
Judicial District of the State ofldaho, in and for the County of Bonneville; that I mailed [or delivered
by courthouse box] a copy of the foregoing JUDGMENT AND NOTICE OF ENTRY to the
following attorneys/persons this __:j__ day ofD0eember, 2011 .

.jo_n .

l'J..

RICHARD R. FRIESS, ESQ
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 CHANNING WAY
IDAHO FALLS ID 83404
JOSH CHANDLER ESQ
RYAN NELSON ESQ
3910 S YELLOWSTONE HIGHWAY
IDAHO FALLS ID 83402
RICHARD J. ARMSTRONG
KIRTON MCKONKIE
1800 EAGLE GATE TOWER
60 EAST SOUTH TEMPLE
PO BOX45120
SALT LAKE CITY, UT 84111

Clerk

By:
Deputy Clerk
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KIRTON McCONKIE
Richard J. Armstrong ISBN 5548
Brinton M. Wilkins (admitted pro hac vice)
60 East South Temple, Suite 1800
Salt Lake City, Utah 84111
Telephone (801) 328-3600

.;

L
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Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR BONNEVILLE COUNTY

MELALEUCA, INC., an Idaho corporation,
Plaintiffs,
v.

RICK FOELLER and NATALIE FOELLER,
Defendants.

TO:

)
)
)
)
)
)
)
)
)
)

NOTICE OF APPEAL
Case No. CV-09-2616
Fee Category: IAR 23(a)
Fee: $101.00

THE ABOVE NAMED PLAINTIFF-RESPONDENT, Melaleuca, Inc., and THE
PARTY'S ATTORNEY, RICHARD R. FRIESS, ESQ., and the CLERK OF THE
ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1. The above named Appellants, Rick Foeller and Natalie Foeller (hereinafter
"Appellants"), appeal against the above named Respondent, Melaleuca, Inc., (hereinafter
"Respondent"), to the Idaho Supreme Court from the final judgment entered in the aboveentitled action on January 4, 2012.

2. That the Appellants have a right to appeal to the Idaho Supreme Court, and the judgment
described in paragraph 1 above is appealable under and pursuant to Idaho App. R.
ll(a)(l).
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3. A preliminary statement of the issues on appeal which the Appellants intend to assert;
provided, any such list of issues on appeal shall not prevent the appellants from asserting
other and additional issues, is as follows:
a. Did the district court err in granting Respondent's motion for reconsideration arising
from the district court's earlier denial of Respondent's motion for summary
judgment?
b. Did the district court err in denying Appellants' motion for summary judgment made
pursuant to Idaho R. Civ. P. 56?
4. That no order has been entered sealing any portion of the record.
5; That a reporter's transcript is not requested, as Appellants have already obtained a
transcript of the November 21, 2011, hearing on Respondent's motion for reconsideration
and Appellants' motion for summary judgment.
6. That Appellants request the following documents to be included in the clerk's record in
addition to those documents automatically included under Idaho App. R. 28(b)(l):
a. Plaintiffs motion for Summary Judgment, filed July 9, 2010;

/
/
I

b. Affidavit of Christopher Glauser in Support of Plaintiffs Motion for Summary
Judgment, filed July 9, 201 O;
c. Affidavit of Joshua K. Chandler in Support of Plaintiffs Motion for Summary
Judgment, filed July 9, 2010;
d. Plaintiffs Memorandum in Support of Plaintiffs Motion for Summary Judgment,

/

/

filed July 9, 2010;
e. Defendants' Memorandum in Opposition to Plaintiffs Motion for Summary
Judgment, and exhibits thereto, filed September 22, 20 IO;
2
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/

f.

Plaintiffs Reply Memorandum in Support of Motion for Summary Judgment, filed
September 27, 2010;

/

g. Transcript re: Summary Judgment Hearing on October 4, 2010, and filed November
1, 2010;
~h.

Court's Opinion, Decision, and Order on Plaintiffs Motion for Summary Judgment,
filed December 1, 2010;

/

1.

Plaintiffs Motion for Reconsideration, filed October 19, 2011;

J.

Plaintiffs Memorandum in Support of Plaintiffs Motion for Reconsideration of

/

Motion for Summary Judgment, filed October 19, 2011;
(

,/

/

k. Affidavits of Roger Smith, Joshua Chandler, and Frank Vandersloot, in Support of
Plaintiffs Motion for Reconsideration of Motion for Summary Judgment, filed
October October 19, 2011;

/

1.

Defendants' Motion for Summary Judgment, filed October 20, 2011;

/ m. Defendants' Memorandum in Support of Motion for Summary Judgment, filed
October 20, 2011;
/

n. Affidavit of Richard J. Armstrong, in Support of Motion for Summary Judgment,
filed October 20, 2011;

I o. Plaintiffs Memorandum in Opposition to Defendants' Motion for Summary
Judgment, filed Novembef 7, 2011;
/ p. Plaintiffs' Rule 56(f)'Motion, filed November 7, 2011;

I

q. Defendants' Memorandum in Opposition to Plaintiffs Motion for Reconsideration of
Motion for Summary Judgment, filed November 9, 2011;

/

r.

Defendants' Motion and Memorandum in Support of Motion to Strike Portions of
3
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Affidavits of Roger Smith, Frank Vandersloot, and Joshua Chandler, filed
November 9, 2011;

A. Affidavit of Natalie Foeller, filed November 9, 2011;
~ t.

Affidavit of Richard J. Armstrong, filed November 9, 2011;

/u. Defendants' Reply Memorandum in Support of Defendants' Motion for Summary
Judgment, and in Opposition to Plaintiffs Motion, filed November 14, 2011;
/v. Affidavit of Richard R. Friess in Support of Plaintiffs Memorandum in Opposition to
Defendants' Motion to Strike Affidavits, filed November 16, 2011;
/

w. Affidavit of Joshua K. Chandler in Support of Plaintiffs Memorandum in Opposition
to Defendants' Motion to Strike Affidavits, filed November 16, 2011;

/

x. Memorandum in Opposition to Defendants' Motion to Strike Affidavits, filed
November 16, 2011;

/

y. Reply Memorandum in Support of Plaintiffs Motion for Reconsideration of Motion
for Summary Judgment, filed November 17, 2011;

/ z. Reply Memorandum in Support of Motions to Strike Affidavits, filed
November 17, 2011;
/ aa. December 21, 2011, Opinion and Order on Plaintiffs Motion for Reconsideration;
/

bb. January 4, 2012 Judgment and Notice of Entry.

7. I certify:
a. That the estimated fee for preparation of the Clerk's Record has been paid.
b. That the appellate filing fee has been paid.
c. That service has been made upon all parties required to be served pursuant to Rule 20,
Idaho Appellate Rules.
4
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DATED this 14th day of February, 2012.
KIRTON McCONKIE
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 14th day of February, 2012 a true and correct copy of

NOTICE OF APPEAL was placed in the U.S. mail, postage prepaid, to:
James R. Holman
Richard R Friess
THOMSEN STEPHENS LAW OFFICES PLLC
263 5 Channing Way
Idaho Falls, Idaho 83404
Brent Manning
MANNING CURTIS BRADSHAW & BEDNAR LLC
170 South Main Street, Suite 900
Salt Lake City, Utah 84101
Joshua K. Chandler
MELALEUCA, INC.
3910 South Yellowstone Highway
Idaho Falls, ID 83402

Attorneys for Plaintiff Melaleuca, Inc.
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KIRTON McCONKIE
Richard J. Armstrong ISBN 5548

R- 7

Brinton M. Wilkins (admitted pro hac vice)

!: 00

60 East South Temple, Suite 1800
Salt Lake City, Utah 84111
Telephone (801) 328-3600
Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE 01' IDAHO, IN AND FOR BONNEVILLE COUNTY
)

MELALEUCA, INC., an Idaho corporation,

)

) AJVJENDED NOTICE OF APPEAL

Plaintiffs,

)

) Case No.
V,

RICK FOELLER and NATALIE FOELLER,
Defendants.

TO:

CV-09~2616

)
) Fee Category: IAR 23(a)
) Fee: $101.00
)
)

THE ABOVE NAMED PLAINTIFF-RESPONDENT, Mdaleuca, Inc., and THE
PARTY)S ATTORNEY, RICHARD R. FRIESS, ESQ,, and the CLERK OF THE
ABOVE-ENTITLED COURT:
DEFENDANTS HEREBY AMEND THEIR FEBRUARY 14, 2012 NOTICE OF

APPEAL AS FOLLOWS:

1.

The above named Appellants, Rick Foeller and Natalie Foeller

(hereinafter "Appellants"), appeal against the above named Respondent, Mclakuca, Inc.,
(hereinafter "Respondent"), to the Idaho Supreme Court from the final judgment entered in the
above-entitled action on January 4, 2012.
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That the Appellants have a right to appeal to the Idaho Supreme Court,

and the judgment described in paragraph 1 above is appealable under and pursuant to Idaho App.
R. 11 (a)(l ).

3.

A preliminary statement of the issues on appeal which the Appellants

intend to assert; provided, any such list of issues on appeal shall not prevent the appellants from
asserting other and additional issues, is as follows:
a.

Did the district court err in granting Respondent's motion for

reconsideration arising from the district court's earlier denial of Respondent's motion for
summary judgment?
b.

Did the district court err in denying Appellants' motion for

summary judgment made pursuant to Idaho R. Civ. P. 56?
4.

That no order has been entered sealing any portion of the record.

5.

Appellants request the preparation of the following portions of the

rnporter's transcript in hard copy: hearing on Plaintiff's Motion for Reconsideration and
Defendants' Motion for Summary Judgment, and Afotion to Strike, on November 21, 2011.
6.

That Appellants request the following documents to be included in the

clerk's record in addition to those documents automatically included under Idaho App. R.
28(b)(l):

a.

Plaintiff's motion for Summary Judgment, filed July 9, 2010;

b.

Affidavit of Christopher Glauser in Support of Plaintiff's Motion

for Summary Judgment, filed .hily 9, 201 O;
c.

Affidavit of Joshua K. Chandler in Support of Plaintiffs Motion

for Summary Judgment, filed July 9, 2010;
2
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Plaintiff's Memorandum in Support of Plaintiff's Motion for

Summary Judgment, filed July 9, 2010;
e.

Defendanls' Memonmdum in Opposition to Plaintiff's Motion for

Summary Judgment, and exhibits thereto, Ii.led September 22, 201 O;

f.

Plaintiffs Reply Memorandum in Support of Motion for Summary

Judgment, filed September 27, 2010;
g.

Transcript re: Summary Judgment Hearing on October 4, 2010,

and filed November 1, 2010;
h.

Court's Opinion, Decision, and Order on Plaintiff's Motion for

Summary Judgment, filed December 1, 2010;
L

Plaintiff's Motion for Reconsideration, filed October 19, 2011;

J.

Plaintiffs Memorandum in Support of Plaintiff's Motion for

Reconsideration of Motion for Summary Judgment, filed October 19, 2011;
k.

Affidavits of Roger Smith, Joshua Chandler, and Frank

Vandersloot, in Support of Plaintiff's Motion for Reconsideration of Motion for Summary
Judgment, filed October October 19, 2011;

l.

Defendants' Motion for Summary Judgment, filed

m.

Defendants' Memorandum in Support of Motion for Summary

October 20, 20 l I;

Judgment, filed October 20, 2011;
n.

Affidavit of Richard J. Annstrong, in Support of Motion for

Summary Judgment, filed October 20, 2011;

3
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Plaintiffs Memorandum in Opposition to Defendants' Motion for

Summary .h..1dgment, filed November 7, 2011;

p.

Plaintiffs' Rule 56(f) Motion, filed November 7, 2011;

q.

Defendants' Memorandum in Opposition to Plaintiffs Motion for

Reconsideration of Motion for Summary Judgment, filed November 9, 2011;
r.

Defendants' Motion and Memorandum in Support of Motion to

Strike Portions of Affidavits of Roger Smith, Frank Vandersloot, and Joshua Chandler, filed
November 9, 2011;

s.

Affidavit of Natalie Foeller, filed November 9, 2011;

t.

Affidavit of Richard J. Annstrong, filed November 9, 2011;

u.

Defendants' Reply Memorandum in Support of Dcfondants'

Motion for Summary Judgment, and in Opposition to Plaintiffs Motion, filed
November 14, 2011;

v.

Affidavit of Richard R. Friess in Support of Plaintiffs

Memorandum in Opposition to Defendants' Motion to Strike Affidavits, filed
November 16, 2011;
w.

Affidavit of Joshua K. Chandler in Support of Plaintiffs

Memorandum in Opposition to Defendants' Motion to Strike Affidavits, filed
November 16, 2011;
x.

Memorandum in Opposition to Defendants' Motion to Strike

Affidavits, filed November 16, 2011;

y.

Reply Memorandum in Support of Plaintiffs Motion for

Reconsideration of Motion for Summary Judgment, filed November 17, 2011;
4
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z.

Reply Memorandum in Support of Motions to Strike Affidavits,

filed November 17, 2011;
aa.

December 21, 2011, Opinion and Order on Plaintiffs Motion for

bb.

January 4, 2012 fodgrnent and Notice of Entry.

Reconsideration~

7.

I certify:
a.

That the estimated foe for preparation of the Clerk's Record has

b.

That the appellate filing fee has been paid.

c.

That service has been made upon all parties required to be served

been paid.

pursuant to Rule 20, Idaho Appellate Rules.
DATED this

7th

dayofMarch, 2012.
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CE.RTlFlCATE OF SERVICR
I HEREBY CERTIFY that on the

7th

day of March, 2012 a true and correct copy of

A.!IJENDED NOTICE OF APPEAL wa.s placed in the U.S. mail, postage prepaid, to:
James R. Holman
Richard R. Friess
THOMSEN STEPHENS LAW OFFICES PLLC
2635 Channing Way
Idaho Falls, Idaho 83404
Brent Manning

MANNING CURTIS BRADSHAW & BEDNARLLC
170 South Main Street, Suite 900
Salt Lake City, Utah 84101
Joshua K. Chandler
MELALEUCA, INC.

3910 South Yellowstone Highway
Idaho Falls, ID 83402

Attorneys for PlaimijfMelaleuca. Inc.

6
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
MELALEUCA, INC.,

)

)
Plaintifl7Respondent,

)

Case No. CV-2009-2616

)
vs.

)

DocketNo.

JC/15?

)
RICK FOELLER and NATALIE FOELLER,

)

)
Defendant/Appellant.

Appe~l
;~,,,,;<

from:

CLERK'S CERTIFICATE
OF APPEAL

)

Seventh Judicial District, Bonneville County

Honorable Jon J. Shindurling, District Judge, presiding.
Case number from Court:

CV-2009-2616

Order or Judgment appealed from: Judgment and~oti~e of Entry, entered January 4, 2012; and Opinion
and Order on Plaintiff's Motion for Reconsideration, entered December 21, 2011
Richard J. Armstrong

Attorney for Appellant:

KIRTON McCONKIE
60 East South Temple, Ste. 1800
Salt Lake City, UT 84111
Attorney for Respondent:

Richard R Friess
THOMSEN STEPHENS
2635 Channing Way
Idaho Falls, ID 83404

Appealed by:

Rick Foeller and Natalie Foeller

Appealed against:

Melaleuca, Inc.

Notice of Appeal Filed:

February 15,2012

Appellate Fee Paid:

Yes

Was District Court Reporter's Transcript requested?

No

If so, name of reporter:

NIA

Dated: March 7, 2012
RONALDLONGMQRE
Clerk of e District C9urt

MAR -920!2
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

MELALEUCA, INC.,
Plaintiff/Respondent,
vs.
RICK FOELLER and NATALIE FOELLER,
Defendant/Appellant.

STATE OF IDAHO
County of Bonneville

)
)
)
)
)
)
)
)
)

Case No. CV-2009-2616
Docket No. 39757

CLERK'S CERTIFICATION
OF EXHIBITS

)
)
)

I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of
Idaho, in and for the County of Bonneville, do hereby certify that there were no exhibits offered for
identification or admitted into evidence during the course of this action.
I further certify, that the following documents will be submitted as CONFIDENTIAL EXHIBITS
to the record, subject to the Stipulated Protective Order attached hereto:

1.
2.
3.
4.

Memorandum in Support of Plaintiff's Motion for Summary Judgment, filed July 9, 2010
Affidavit of Christopher Glauser in Support of Plaintiff's Motion for Summary Judgment,
filed, July 9, 2010
Affidavit of Joshua K. Chandler in Support of Plaintiff's Motion for Summary Judgment,
filed July 9, 2010
Memorandum in Opposition to Plaintiff's Motion for Summary Judgment, filed
September 22, 2010

I further certify, that the following transcripts will be submitted as exhibits to the record:
1.
2.

Transcript: Summary Judgment Motions -October 4, 2010
Transcript: Motion to Strike/Motion for Summary Judgment/Motion for
Reconsideration -November 21, 2011

CLERK'S CERTIFICATION OF EXHIBITS - 1

And I further certify that all of said Exhibits are on file in my office and are part of this record on
Appeal in this cause, and are hereby transmitted to the Supreme Court.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the District Court
this 1?111 day of August, 2012.
RONALD LONGMORE
Clerk of the District Court

By

CLERK'S CERTIFICATION OF EXHIBITS 2
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
MELALEUCA, INC.,

)
)

Plaintiff/Respondent,
vs.
RICK FOELLER and NATALIE FOELLER,
Defendant/Appellant.

STATE OF IDAHO
County of Bonneville

)
)
)
)
)
)
)

Case No. CV-2009-2616
DocketNo. 39757

CLERK'S CERTIFICATE

)
)
)

I, Ronald Longmore, Clerk of the District Court of the Seventh Judicial District of the State of
Idaho, in and for the County of Bonneville, do hereby certify that the above and foregoing Record in the
above-entitled cause was compiled and bound under my direction and is a true, correct and complete
Record of the pleadings and documents as are automatically required under Rule 28 of the Idaho Appellate
Rules.
I do further certify that all exhibits, offered or admitted in the above-entitled cause, will be duly
lodged with the Clerk of the Supreme Court along with the Court Reporter's Transcript (if requested) and
the Clerk's Record as required by Rule 31 of the Idaho Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand affixed the seal of the District Court this

20th day of August, 2012.
RONALD LONGMORE
Clerk of the District Court

~ ' '-1~
/;!
By:~/f;CLL
I ~1(_(/J
uty Clerk

CLERK'S CERTIFICATE - 1
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

MELALEUCA, INC.,
Plaintiff/Respondent,
vs.
RICK FOELLER and NATALIE FOELLER,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)

Case No. CV-2009-2616
Docket No. 39757

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on theQJ_ day of August, 2012, I served a copy of the Reporter's
Transcript (ifrequested) and the Clerk's Record in the Appeal to the Supreme Court in the above entitled
cause upon the following attorneys:
Richard Armstrong
KIRTON McCONKIE
60 East South Temple, Ste. 1800
Salt Lake City, UT 84111

Richard R. Friess
THOMSEN STEPHENS
2635 Channing Way
Idaho Falls, ID 83404

by depositing a copy of each thereof in the United States mail, postage prepaid, in an envelope addressed
to said attorneys at the foregoing address, which is the last address of said attorneys known to me.

RONALD LONGMORE
Clerk of the District Court

By:

~]/11/n/ul)

Depu

CERTIFICATE OF SERVICE- I

erk
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